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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)[3 Responsive to communication(s) filed on 24 January 2007 . 
2a)S This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1- 49 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 1-32 and 49 is/are rejected. 
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Application Papers 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 

1. This action is in response to applicant's amendment filed on January 24, 2007. Claims 1- 
32 and 49 are still pending in the present application. Claims 33-48 stand withdrawn from further 
consideration. This Action is made FINAL. 



Double Patenting 

2. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 



3. Claims 1, 5, 19, and 49 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claim 11 and 99 of U.S. Patent No. 6,343,290 in 
view of U.S. Patent No. 6,625,132 Bl (Boettger et al). 

Referring to claims 1,5, 19 and 49, all elements of claims 1, 5, 19 and 49 are disclosed in 
claims 1 1 and 99 of U.S. Patent No. 6,343,290. 
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However, U.S. Patent No. 6,343,290 does not specifically disclose the element "sectored" 
as in sectored performance and sectored performance characteristics. 

Boettger discloses sectored performance and sectored performance characteristics 
(abstract, figure 1, and col. 2, lines 20-30, col. 3, lines 11-124, col. 4, lines 41-44, col. 4, lines 
55-57, col. 5, lines 10-17, col. 5, lines 25-34, "subscribers in the Dead Zone see on the mobile 
station display that the CDMA system is available, their perception is poor system performance", 
"plurality of sectors", note that Dead Zones are sectors of the communication zones identified 
according to their performance characteristics). 

It would have been obvious to one of the ordinary skill in the art at the time of invention 
to modify claims 11 and 99 of U.S. Patent No. 6,343,290 by incorporating the teachings of 
Boettger by providing sectorization to communication zones of U.S. Patent No. 6,343,290 
according to their performance characteristics (e.g., identifying Dead Zones for having poor 
communications performance), for the purpose of efficient management of the communication 
network and improving communication quality by identifying the sectors associated with poor 
performance. 

Response to Arguments 
4. Applicant's arguments filed January 2, 2007 have been fully considered but they are not 
persuasive. 

In response to arguments that claims 33 and 42 (and their dependent claims) were not 
addressed by the examiner in the office action of September 25, 2006, the examiner asserts that 
the subject of claims 33-48 were completely addressed in the office action of May 5 th , 2005. 
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Please refer to the office action of May 5 th , 2005 (response to arguments). Furthermore, the 
restricted and withdrawn claims 32-48 were not included in the appeal brief dated November 2, 
2005. Thus, claims 33-48 are withdrawn from consideration. 

In response to arguments that Boettger does not disclose, "sectored performance 
characteristics", it is noted that the features upon which the applicant relies are not cited in the 
rejected claims. Although the claims are interpreted in light of the specification, limitations from 
the specification are not read into the claims. See in re Van Geuns, 988 F.2d 1181, 26 USPQ2d 
1057 (Fed, Cir. 1993). The phrases "network element", "performance element", "sectored 
performance element" and "sectored performance characteristic" have been interpreted in light of 
the specification; however, limitations from the specification are not read into the claims. 

Boettger' s dead zone sectors are clearly a "sectored" zone as specified by the applicant. 
Boettger' s dead zone sectors refer to areas with different radio performance characteristics, thus 
they clearly define "sectored" characteristics of applicant. 

In response to applicant's argument that there is no suggestion to combine the references, 
the examiner recognizes that obviousness can only be established by combining or modifying the 
teachings of the prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). 
In this case, Boettger' s dead zones are areas or zones that are sectored because of different 
performance characteristics. Further, both Patent No. 6,343,290 and Boettger are classified in the 
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class 370 of the USPTO classification chart, and they both disclose zones where communication 
performance is different in different areas. 

In response to applicant's argument that the examiner's conclusion of obviousness is 
based upon improper hindsight reasoning, it must be recognized that any judgment on 
obviousness is in a sense necessarily a reconstruction based upon hindsight reasoning. But so 
long as it takes into account only knowledge which was within the level of ordinary skill at the 
time the claimed invention was made, and does not include knowledge gleaned only from the 
applicant's disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 
170USPQ209(CCPA 1971). 



Conclusion 

5. THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Fred A. Casca whose telephone number is (571) 272-7918. The 
examiner can normally be reached on Monday through Friday from 9 to 5. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Lester Kincaid, can be reached at (571) 272-7922. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



DUC M. NGUYEN 
SUPERVISORY PRIMARY EXAMi:-. 
TECHNOLOGY CENTER 2600 



